
UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 

 
KEITH MASSIMINO     :    
 Plaintiff     : NO:  3:21-cv-01132 (RNC) 
       : 
VS.       :  
       : 
MATTHEW BENOIT AND     : 
FRANK LAONE     : JULY 22, 2022 
     Defendants     :  
 
 

DEFENDANTS, MATTHEW BENOIT AND FRANK LAONE’S 
REPLY TO THE PLAINTIFF’S OPPOSITION TO  

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT 
 
 In Section III A, the Plaintiff claims the doctrine of collateral estoppel does not apply to 

the probable cause finding of the Superior Court because the case was dismissed without an 

opportunity to challenge the finding on appeal.  Plaintiff points to the Connecticut cases of 

Weiss v. Weiss, 998 A.2d 776, 782 N. 20 (Conn. 2010) and Commissioner of Motor Vehicles 

v. DeMilo Co., 659 A.2d 148, 157 (Conn. 1995) for his authorities.  Plaintiff argues that since 

he did not undertake an appellate review of the trial court’s finding, he did not “fully and fairly” 

litigate the probable cause issue, contending further that the opportunity to appeal never 

materialized because of the dismissal of the charges against him.  (Plaintiff’s Opposition, 

Doc. #44, pp. 34-35). 

 In Weiss, supra, the Court held that “unless the unsuccessful party in the prior litigation 

had the opportunity to seek appellate review, that issue has not been ‘fully litigated’ for the 
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purpose of collateral estoppel,” citing Commissioner of Motor Vehicles v. DeMilo & Co., 223 

Conn. 254, 268, 659 A.2d 148 (1995).  Weiss, supra at 268. 

 First, plaintiff had the opportunity to seek appellate review by having declined the 

State’s offer to nolle the case and not move for dismissal, thus leaving the opportunity to 

challenge the probable cause finding on appeal.  He voluntarily chose to forego any appellate 

challenge and cannot now claim he did not have the “opportunity to seek appellate review.”  

His opportunity was eliminated by his own actions and he should not now be allowed to deny 

the applicability of the collateral estoppel doctrine. 

 Further, in Comm’r of Motor Vehicles, supra, the Court held that “[t]he doctrine of 

collateral estoppel is based on the public policy that a party should not be able to relitigate a 

matter which it already had an opportunity to litigate” (emphasis added by the Court) at 267.  

The Court also referenced § 28(i) of the Restatement (Second) of Judgments and noted that 

“[w]e will not apply collateral estoppel where it would otherwise be applicable, if the party who 

was unsuccessful in the initial action is barred, as a matter of law, from obtaining review of 

the initial action” at 268 (emphasis added) 

 The plaintiff had an avenue available for judicial review and was not barred, as a 

matter of law, from perfecting his appeal.  The plaintiff elected to accept the Nolle, move for 

dismissal of the underlying criminal matter and leave in place and unchallenged the finding 

that probable cause existed for his arrest.  Under these facts, collateral estoppel bars the 

plaintiff from denying the existence of probable cause in these proceedings. 
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 The plaintiff next argues that the finding of probable cause in his criminal proceeding 

does not preclude the relitigation of that issue in his §1983 action, citing, Marchand v. 

Simonson, 16 F. Supp. 3d 97, 110 (D. Conn. 2014).  The Court in Marchand found authority 

for that conclusion from the state court decision in Mulligan v. Rioux, 229 Conn. 716, 752 643 

A.2d 1226 (Conn. 1994). 

 The Court in Mulligan held that the defendant was not provided full and fair opportunity 

to litigate the issue at the Franks hearing.  The Court’s rationale was based upon the fact that 

a Franks hearing occurs early in the underlying criminal case and it necessarily has 

procedural limitations not present in a subsequent civil trial for claims for malicious 

prosecution.  The difference in the present case is that the Court’s finding of probable cause 

was based upon Massimino’s Motion to Dismiss which was filed and fully briefed and argued 

and not at a Franks hearing.  Further the argument on the Motion to Dismiss and the Court’s 

finding of probable cause was held on June 4, 2019, eight (8) months after his arrest on 

October 30, 2018. 

 Exhibit 4 to the Defendants’ Motion for Summary Judgment is the complete transcript 

of the issues and arguments presented before Judge Schwartz.  It is clear from the review of 

those proceedings that Massimino had a full and fair opportunity to litigate the issue of 

probable cause.  Massimino should be estopped to deny that finding in the present case. 

 In Section II D, the plaintiff asserts that the defendants are not entitled to Qualified 

Immunity.  However, the plaintiff concedes that the Second Circuit has not ruled directly on a 
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First Amendment right to record police activity, including the video recording of a police 

station.  However, the plaintiff asserts that the decision of other Circuits serve as authority 

upon which such a right would be clearly established in the Second Circuit. 

 Plaintiff notes that at the time of the subject incident the First, Third, Fifth, Ninth and 

Eleventh Circuits had recognized the First Amendment right to record the police.  However, 

the plaintiff fails to acknowledge that the Third and Fourth Circuits had held that the right to 

record police was not clearly established.  Kelly v. Borough of Carlisle, 622 F.3d 248, 262 

(3rd Cir. 2010); Szymecki v. Hauck, 353 F. App’x 852 853 (4th Cir. 2009).  Further at the time 

of the subject incident in addition to the Second Circuit, the Sixth, Eighth and Tenth Circuits1 

had not opined on this issue.  In addition, none of those circuit court decisions dealt 

specifically with recording of police department building, holding a right of the public to record 

policer activity, including the Fifth Circuit’s decision in Turner where the issue of recording a 

police station was never addressed by the Court even though the recording was of police 

activity outside of the police station. 

 Plaintiff argues that since five of the eleven circuits had ruled on the existence of a 

First Amendment right to record police activity and two circuits issued contrary rulings, that 

the Second Circuit would likely adopt the reasoning of the majority of the courts which had 

opined on the issue.  However, the Second Circuit could just as likely side with the minority 

view.  Given the fact that at the time of the subject incident there was not only no Second 

                                                                          
1 On July 11, 2022, the Tenth Circuit issued its decision in Irizarry v. Yehia, 2022 U.S. App. 18960 that as of  
May 26, 2019 it recognized a First Amendment right to record police performing their official duties in public. 
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Circuit decision on the issue, but there was dissent among the circuits.  It follows that the law 

was not clearly established in the Second Circuit.  As the Fifth Circuit Court acknowledged in 

Turner v. Driver, 848 F.3d 678, 686 (5th Cir. 2017).  “While no controlling authority 

specifically prohibit a defendant’s conduct, and when the federal circuit courts are split on the 

issue, the law cannot be said to be clearly established.  This is true even when the circuit split 

developed after the events in question.”  As the Supreme Court has explained “[i]f judges . . . 

disagree on a constitutional question, it is unfair to subject police to money damages for 

picking the losing side of the controversy,” citing the US Supreme Court’s decision in Wilson 

v. Layne, 526 US 603, 618, 199 S.Ct 1692, 143 L.Ed.2d 818 (1999).  

 The plaintiff asserts that in the absence of a Second Circuit decision on the issue that 

the First Amendment right to record police activity was nonetheless “foreshadowed” and 

relies principally on the case of Scott v. Fischer, 616 F.3d 100, 105 (2d Cir. 2010) (quoting 

Varrone v. Bilotti 123 F.3d 75, 79 (2d Cir. 1997). 

 In Scott relying on the holding in Varrone, the court held that a law could be “clearly 

established if decisions by this or other courts’ clearly foreshadow a particular ruling on this 

issue” Scott supra at 105, citing Varrone supra at 79.  In Varrone the Court references its 

reasoning from prior rulings which would put one on notice that a particular law or holding 

was “clearly foreshadowed.” 

 The issue in Varrone was whether a clearly established right existed that absent 

reasonable suspicion a prison visitor could not be subject to strip searches.  The Court held 
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that its prior decisions established that strip searches of prison guards were prohibited 

without reasonable suspicion and its reliance and reference to the Eighth Circuit’s decision in 

Hunter v. Auger, 672 F.2d 668, 674 (8th Cir. 1982) in analogizing prison guards to prison 

visitors in Hunter.  The Court held that clearly there is no substantive difference between a 

prison guard and a prison visitor such that the Court’s holding in Varrone, clearly 

foreshadowed the holding in Scott 13 years later.  The plaintiff has not cited any Second 

Circuit case such as Varrone, that “clearly foreshadowed” a clearly defined right to record 

police activity.  Although plaintiff has cited several second circuit district court decisions, he 

has not cited to second circuit holdings.   

 The Plaintiff also suggests that Conn. Gen. Stat. §52-571j(b) has some applicability to 

the present case and applicability to the issue that the right to record police activity was 

actually authorized by state statute or “clearly foreshadowed” such a finding that the right 

existed at the time of the subject incident.   

 Conn. Gen. Stat. §52-571j(b) provides in relevant part as follows: 

(b) An employer of a peace officer who interferes with any person taking 
a photographic or digital still or video image of such peace officer or another 
peace officer acting in the performance of such peace officer’s duties shall 
be liable to such person in an action at law, suit in equity or other proper 
proceedings for redress. 
(c) An employer of a peace officer shall not be liable under subjection (b) 
of this section if the peace officer had reasonable grounds to believe that the 
peace officer was interfering with the taking of such image in order to . . . (2) 
protect the public safety . . . (4) safeguard the privacy interests of any 
person, including a victim of a crime . . .  

 

Case 3:21-cv-01132-RNC   Document 46   Filed 07/22/22   Page 6 of 11



7 
 

 The plaintiff asserts that this statute forbids defendants from interfering with any 

person taking a video image of a peace officer acting in the performance of such peace 

officer’s duties.  First the statute, where applicable, applies to an employer of a peace officer 

and not an individual peace officer. Liability is that of the employer, not the peace officer. 

 Second, the statute has specific exceptions among which are protection of public 

safety, safeguarding of the privacy interests of any person, including a victim of a crime and 

to preserve the integrity of a criminal investigation. 

 In the present case it is undisputed that the defendant officers had concerns for public 

safety, were conducting an investigation thereby preserving the integrity of their investigation 

and concerned about safeguarding the privacy interest of any person including victims of a 

crime and more specifically juvenile offenders and victims of juvenile offenders. 

 This statute, with its exceptions, if anything, supports the defendants’ claims in this 

case that an unrestricted right to videotape police activity was not clearly established. 

 In Section I C the plaintiff also argues that the defendants’ reliance on Turner is 

misplaced in that the ultimate conclusion by the Fifth Circuit was that the right to record police 

activity was clearly established, thus joining the other circuits with similar holdings.  However, 

what the plaintiff fails to note is that the clearly defined right determined by the Fifth Circuit 

was a prospective holding.  In other words, the defendants were granted qualified immunity 

because prior to the Fifth Circuit’s decision the right to record police in the performance of 

their duty was not clearly defined.  Similarly, in the present case, the Second Circuit has not 
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yet concluded that there exists a First Amendment right to record police in the performance of 

their duties, much the same as the court did in Turner.  Should the Second Circuit ultimately 

chose to follow the majority of circuit courts, then such a right would thereafter be 

prospectively established as a clearly defined right.  

 In Sections II A & B of his Memorandum of Law, the plaintiff asserts that a Terry stop 

occurred at the 7:01 mark in his video when “flanking Mr. Massimino on both sides, 

defendants firmly state in succession: ‘We need ID.’”  It is at this juncture and no later that Mr. 

Massimino asserts he was seized.  Massimino, therefore, concedes that when the defendant 

officers initially approached him and inquired as to what he was doing and Massimino 

responded that he was getting content for a story, he had not yet been seized. 

 Massimino incorrectly attempts to argue that “defendants exhibit a nagging 

inconsistency about whether there was a seizure at all, and if so, when it occurred” (Id. at pp. 

14-15).  There is no inconsistency since as the defendants had an articulable suspicion 

before initially approaching Massimino, they would have been legally justified to approach 

him even without any articulable suspicion simply to inquire, as they did, about what he was 

doing. 

 Whether Massimino was not initially “seized” until 7:01 when requested to produce 

identification or when initially approached by the defendants, the undisputed facts and 

concerns of the defendant officers when they initially approached Massimino as well as at the 

Case 3:21-cv-01132-RNC   Document 46   Filed 07/22/22   Page 8 of 11



9 
 

time they requested identification were well supported by a reasonable articulable suspicion 

both at and before the moment of his seizure. 

 Massimino, by admitting a seizure did not occur until 7:01 on his video when the 

defendants requested he produce identification, necessarily concedes that prior to that time 

no seizure had occurred and thus the defendants even without, reasonable articulable 

suspicion, were legally permitted to inquire as to his purpose or reason for video recording of 

the police station.   

 Plaintiff asserts that Massimino’s disclosure as a journalist occurred after he was 

seized is not disputed by the defendants.  However, even absent the defendants’ heightened 

suspicions, reasonable articulable suspicion existed at the time of his initial seizure to 

conduct a Terry stop.  His disclosure as a journalist did not form the basis of the Terry stop, 

but simply heightened the defendants’ already existing suspicions that some criminal activity 

might be afoot and served to further hinder the defendants’ duty to investigate. 

 The plaintiff’s arguments in Section II C regarding the existence of reasonable 

articulable suspicion have been addressed by the defendants in Section IV A & B pp. 4-17 

inclusive of their Memorandum of Law in Support of their Motion for Summary Judgment, 

(Doc. #40-2) and in the defendants’ Memorandum of Law in Opposition to the plaintiff’s 

Motion for Summary Judgment, (Doc. #43) and are incorporated herein by reference. 

 In Section III B the plaintiff, although acknowledged that proof of malice is a necessary 

element of a malicious prosecution asserts that malice may be inferred from a lack of 
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probable cause.  The defendants do not dispute that under appropriate factual circumstances 

malice may be inferred, however, it would be under circumstances in which probable cause is 

totally lacking as the two New York federal district Court decisions cited in defendants’ 

Memorandum of Law articulate (at pg. 25). 

 The cases cited by plaintiff do not hold that an absence of probable cause alone 

permits an inference of malice in every case.  If that was the case, the element of malice 

would be unnecessary since the absence of probable cause would, under plaintiff’s 

argument, always result in an inference of malice and would be an unnecessary element of a 

malicious prosecution claim.  Connecticut law requires both proof of an absence of probable 

cause and malice and if probable cause is absent, the plaintiff must nonetheless prove 

malice, which he has failed to do. 

 The plaintiff has not offered any evidence to prove that probable cause was “totally 

lacking” to infer malice in the prosecution of the plaintiff or any independent evidence by 

either or both of the defendants. 
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DEFENDANTS, MATTHEW BENOIT AND  
FRANK LAONE 
  

      BY:    /s/ ct05394    
       Joseph A. Mengacci, Special Counsel 
       Federal Bar Number: ct05394 
       Office of Corporation Counsel 
       235 Grand Street, 3rd Floor 
       Waterbury, Connecticut 06702 
       Phone: (203) 574-6731 
       Fax: (203) 574-8340 
       jmengacci@waterburyct.org 
 

CERTIFICATE OF SERVICE 

 
I hereby certify that on the above date a copy of the foregoing, was filed electronically 

and served by mail on anyone unable to accept electronic filing.  Notice of this filing will be 

sent by e-mail to all parties by operation of the Court’s electronic filing system or by mail to 

anyone unable to accept electronic filing. Parties may access this filing through the Court’s 

system. 

BY:    /s/ ct05394    
       Joseph A. Mengacci 
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