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The right at issue is Mr. Massimino’s
ability to record the exterior of the police

station from the sidewalk ........cccevueerevvnennnnene.

Statutory law and the plain view doctrine
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police officer that anyone is permitted to

observe what is visible in public....................
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other circuits’ rulings establishing the

right for qualified immunity purposes..........
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qualifiedly immune
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activity remotely suggesting criminality .......
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Subject Matter and Appellate Jurisdiction

This Court has jurisdiction over “appeals from all final decisions of
the district courts of the United States” located within the Second Circuit.
28 U.S.C. § 1291. The District of Connecticut’s decision on the parties’
cross-motions for summary judgment issued on March 31, 2025, and Mr.

Massimino timely appealed on April 28, 2025.
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Issues Presented

1. Whether police violate the First Amendment’s Speech Clause by
stopping a person from videorecording the plainly visible exterior of a

police station from the sidewalk.

2. Whether police unlawfully seize a person to demand identification
when their suspicion is solely based on the person’s videorecording

on a sidewalk.

3. Whether probable cause for the Connecticut police interference

offense can arise during an unlawful seizure.
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Preliminary Statement

On an October evening in 2018, Keith Massimino walked the
sidewalks bounding two sides of the Waterbury, Connecticut police station.
The building’s exterior was unobscured by fencing or shrubs, visible to all
who passed by on the sidewalk or busy city streets. A videographer by trade
and a First Amendment auditing hobbyist, Mr. Massimino decided to
videorecord the exterior in the hopes of receiving no reaction whatsoever
from the police: a ‘clean audit.” For about six and a half minutes, Mr.
Massimino filmed in peace from the sidewalk, which he never left.

But then two police employees approached to interrupt his filming,
stood on either side of him in close proximity, and told Mr. Massimino one
after the other that they “need[ed] ID” from him. Although no state or
federal law said so, and six circuits had by then expressly found a First
Amendment right to record the police in public, the police told Mr.
Massimino that filming police stations was “not allowed.” Mr. Massimino
spoke with them directly and politely. He asked them, on video, what crime
they believed he was committing, to which each simply responded
“reasonable suspicion.” The police asked Mr. Massimino to convince them
that he was “not planning on blowing up” the police station, even though

they admitted at deposition that they did not suspect he was armed and did
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not suspect he would use force. When Mr. Massimino asked them why he
needed to identify himself when he was committing no crime, the police
told him that their demand was an order. After he politely declined, the
police arrested him for interference and caused Mr. Massimino to be
subject to bail conditions for three years until the Connecticut Superior
Court dismissed the criminal charge.

Mr. Massimino brought suit in the District of Connecticut against the
two police, contending that they violated (1) his First Amendment right to
speech, (2) his Fourth Amendment right against unreasonable seizure, and
(3) his Fourth Amendment right against malicious prosecution. On cross-
motions for summary judgment, the district court granted the defendants
judgment on all counts, concluding in relevant part that the defendants
were qualifiedly immune from the First Amendment violation and that
videorecording a police station created sufficient suspicion to detain Mr.
Massimino.

The undisputed fact record requires that this Court reverse and
remand with instructions for judgment to enter for Mr. Massimino on
Counts One and Two, and, for the district court to decide the qualified

immunity defense as to Count Three.
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Statement of the Case

Keith Massimino is a professional videographer with a hobby in First
Amendment auditing, a genre in which a person records in a public place
where it is lawful to do so. A successful audit is one in which the
videographer films without incident, reaction, or restriction. JA121.

On October 30, 2018, Mr. Massimino drove through Waterbury,
Connecticut on his way home from a job. JA288, JA442. Heavy traffic on
Interstate 84 led him to try waiting it out a bit while filming the exterior of
the Waterbury police station. JA288, JA442.

The police station is located at 255 East Main Street in Waterbury.
JA287, JA442. It is a large building, surrounded by public sidewalks, that
occupies an entire block. Id. The main entrance faces East Main Street, the
two sides face North Elm and Maple Streets, and the rear of the building
faces Water Street. Id. On the evening of October 30, 2018, there were no
fences, shrubs, or any other obstructions impeding the public’s ability to see
the entirety of the exterior of the building. Id. There were also no signs

posted on the exterior of the building forbidding recording. JA288, JA442.
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Mr. Massimino records the exterior of the station from the
public sidewalk.

Mr. Massimino parked his car about a half mile from the building
and walked from there with a digital camera and a tripod. Id. He left the
rest of the video equipment he had used at the job in his car, along with his
wallet. JA288-JA443.

With the camera on, Mr. Massimino walked the sidewalk and filmed
the exterior of the building. See generally JA383 (video); JA295, JA445
(admitting authenticity of video). He started in front of the station, walking
down the sidewalk on East Main Street. JA383 at 00:30-01:49. Mr.
Massimino reached the corner of East Main and North Elm Street, turned
and walked down the sidewalk on North Elm Street. Id. at 01:49, 02:08-
04:19. Where North Elm intersects Water Street toward the back of the
station, Mr. Massimino recorded the police station’s open-sided parking
garage and its exit onto North Elm Street. Id. at 02:38-03:50. Mr.
Massimino recorded up and down North Elm Street before heading back
toward the front of the building on East Main Street. Id. at 03:52-04:27.

In the process of recording, Mr. Massimino captured a surveillance
camera mounted on the exterior of the building at the corner of East Main
and North Elm Streets, visible from the sidewalk. Id. at 01:59-02:03. Mr.

Massimino also took video footage of the garage and its open entrance/exit



Case: 25-1104, 08/11/2025, DktEntry: 34.1, Page 17 of 93

gate. Id. at 02:48-03:50. The interior of the garage was plainly visible from
the sidewalk, and Mr. Massimino never entered it. Id.

While walking up and down North Elm Street, Mr. Massimino passed
and recorded the entrance to the police department’s youth division. Id. at
02:23-02:33. The entrance to the youth division was visible from the
sidewalk and was clearly marked with the words “Waterbury Police
Department Youth Division.” Id.. At the time of recording, the interior of
the youth division was dark and no one came in or out. Id.

At all times while filming, Mr. Massimino remained on the public
sidewalk, JA288, JA443, and every image that he recorded was something
that could be readily viewed by people passing by, including the building’s

front entrance, the garage, and the entrance to the Youth Division.

Mr. Massimino records for around six and a half minutes
before being stopped and seized by the defendants.

Appellee Matthew Benoit saw Mr. Massimino on North Elm Street
when Mr. Benoit happened to look out the window of the station. JA290,
JA443. Mr. Benoit told his co-appellee Frank Laone about Mr. Massimino,
then “drove around the building a couple of times” to see what Mr.

Massimino was doing. Id. Mr. Laone used the surveillance cameras on the







































































































































































































































