
RULES OF PROFESSIONAL CONDUCT 

THE ATTORNEY'S OATH 
You solemnly swear or solemnly and sincerely affirm, as the case may be, that you will do 

nothing dishonest, and will not knowingly allow anything dishonest to be done in court, and 
that you will inform the court of any dishonesty of which you have knowledge; that you will not 
knowingly maintain or assist in maintaining any cause of action that is false or unlawful; that 
you will not obstruct any cause of action for personal gain or malice; but that you will exercise 
the office of attorney, in any court in which you may practice, according to the best of your 
learning and judgment, faithfully, to both your client and the court; so help you God or upon 
penalty of perjury. (General Statutes § 1-25 and annotations.) 

(Amended pursuant to Public Act 02-71 to take effect Oct. 1, 2002.) 
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Preamble: A Lawyer's Responsibilities 
A lawyer, as a member of the legal profession, 

is a representative of clients, an officer of the 
legal system and a public citizen having special 
responsibility for the quality of justice. 

As a representative of clients, a lawyer per-
forms various functions. As advisor, a lawyer pro-
vides a client with an informed understanding 
of the client's legal rights and obligations and 
explains their practical implications. As advocate, 
a lawyer zealously asserts the client's position 
under the rules of the adversary system. As nego-
tiator, a lawyer seeks a result advantageous to the 
client but consistent with requirements of honest 
dealing with others. As evaluator, a lawyer exam-
ines a client's legal affairs and reports about them 
to the client or to others on the client's behalf. 

In addition to these representational functions, 
a lawyer may serve as a third-party neutral, a non-
representational role helping the parties to resolve 
a dispute or other matter. Some of these Rules 
apply directly to lawyers who are or have served 
as third-party neutrals. See, e.g., Rules 1.12 and 
2.4. In addition, there are Rules that apply to law-
yers who are not active in the practice of law or 
to practicing lawyers even when they are acting in 
a nonprofessional capacity. For example, a lawyer 
who commits fraud in the conduct of a business 
is subject to discipline for engaging in conduct 
involving dishonesty, fraud, deceit or misrepre-
sentation. See Rule 8.4. 

In all professional functions a lawyer should be 
competent, prompt and diligent. A lawyer should  

maintain communication with a client concerning 
the representation. A lawyer should keep in confi-
dence information relating to representation of a 
client except so far as disclosure is required or 
permitted by the Rules of Professional Conduct 
or other law. 

A lawyer's conduct should conform to the 
requirements of the law, both in professional ser-
vice to clients and in the lawyer's business and 
personal affairs. A lawyer should use the law's 
procedures only for legitimate purposes and not 
to harass or intimidate others. A lawyer should 
demonstrate respect for the legal system and for 
those who serve it, including judges, other lawyers 
and public officials. While it is a lawyer's duty, 
when necessary, to challenge the rectitude of offi-
cial action, it is also a lawyer's duty to uphold 
legal process. 

As a public citizen, a lawyer should seek 
improvement of the law, access to the legal sys-
tem, the administration of justice and the quality 
of service rendered by the legal profession. As a 
member of a learned profession, a lawyer should 
cultivate knowledge of the law beyond its use for 
clients, employ that knowledge in reform of the 
law and work to strengthen legal education. All 
lawyers should work to ensure equal access to 
our system of justice for all those who, because 
of economic or social barriers, cannot afford or 
secure adequate legal counsel. A lawyer should 
aid the legal profession in pursuing these objec-
tives and should help the bar regulate itself in the 
public interest. 
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Rule 1.0 RULES OF PROFESSIONAL CONDUCT 

client or other person of the material advantages and disadvan-
tages of the proposed course of conduct and a discussion of 
the client's or other person's options and alternatives. In some 
circumstances it may be appropriate for a lawyer to advise a 
client or other person to seek the advice of other counsel. A 
lawyer need not inform a client or other person of facts or 
implications already known to the client or other person; never-
theless, a lawyer who does not personally inform the client or 
other person assumes the risk that the client or other person 
is inadequately informed and the consent is invalid. In 
determining whether the information and explanation provided 
are reasonably adequate, relevant factors include whether the 
client or other person is experienced in legal matters generally 
and in making decisions of the type involved, and whether the 
client or other person is independently represented by other 
counsel in giving the consent. Normally, such persons need 
less information and explanation than others, and generally 
a client or other person who is independently represented by 
other counsel in giving the consent should be assumed to 
have given informed consent. 

Obtaining informed consent will usually require an affirma-
tive response by the client or other person. In general, a lawyer 
may not assume consent from a client's or other person's 
silence. Consent may be inferred, however, from the conduct 
of a client or other person who has reasonably adequate infor-
mation about the matter. A number of Rules require that a 
person's consent be confirmed in writing. See Rules 1.7 (b) 
and 1.9 (a). For a definition of "writing" and "confirmed in 
writing," see subsections (o) and (c). Other Rules require that 
a client's consent be obtained in a writing signed by the client. 
See, e.g., Rules 1.8 (a) and (g). For a definition of "signed," 
see subsection (o). 

Screened. The definition of "screened" applies to situations 
where screening of a personally disqualified lawyer is permit-
ted to remove imputation of a conflict of interest under Rules 
1.10, 1.11, 1.12 or 1.18. 

The purpose of screening is to assure the affected parties 
that confidential information known by the personally disquali-
fied lawyer remains protected. The personally disqualified law-
yer shall acknowledge in writing to the client the obligation 
not to communicate with any of the other lawyers in the firm 
with respect to the matter. Similarly, other lawyers in the firm 
who are working on the matter should be informed that the 
screening is in place and that they may not communicate with 
the personally disqualified lawyer with respect to the matter. 
Additional screening measures that are appropriate for the 
particular matter will depend on the circumstances. To imple-
ment, reinforce and remind all affected lawyers of the presence 
of the screening, it may be appropriate for the firm to undertake 
such procedures as a written undertaking by the screened 
lawyer to avoid any communication with other firm personnel 
and any contact with any firm files or other information, includ-
ing information in electronic form, relating to the matter, written 
notice and instructions to all other firm personnel forbidding 
any communication with the screened lawyer relating to the 
matter, denial of access by the screened lawyer to firm files 
or other information, including information in electronic form, 
relating to the matter and periodic reminders of the screen to 
the screened lawyer and all other firm personnel. 

In order to be effective, screening measures must be imple-
mented as soon as practical after a lawyer or law firm knows 
or reasonably should know that there is a need for screening. 

CLIENT-LAWYER RELATIONSHIPS 
Rule 1.1. Competence 

A lawyer shall provide competent representa-
tion to a client. Competent representation requires  

the legal knowledge, skill, thoroughness and prep-
aration reasonably necessary for the represen-
tation. 

(P.B. 1978-1997, Rule 1.1.) 
COMMENTARY: Legal Knowledge and Skill. In determin-

ing whether a lawyer employs the requisite knowledge and 
skill in a particular matter, relevant factors include the relative 
complexity and specialized nature of the matter, the lawyer's 
general experience, the lawyer's training and experience in 
the field in question, the preparation and study the lawyer is 
able to give the matter and whether it is feasible to refer the 
matter to, or associate or consult with, a lawyer of established 
competence in the field in question. In many instances, the 
required proficiency is that of a general practitioner. Expertise 
in a particular field of law may be required in some circum-
stances. 

A lawyer need not necessarily have special training or prior 
experience to handle legal problems of a type with which 
the lawyer is unfamiliar. A newly admitted lawyer can be as 
competent as a practitioner with long experience. Some 
important legal skills, such as the analysis of precedent, the 
evaluation of evidence and legal drafting, are required in all 
legal problems. Perhaps the most fundamental legal skill con-
sists of determining what kind of legal problems a situation 
may involve, a skill that necessarily transcends any particular 
specialized knowledge. A lawyer can provide adequate repre-
sentation in a wholly novel field through necessary study. 
Competent representation can also be provided through the 
association of a lawyer of established competence in the field 
in question. 

In an emergency, a lawyer may give advice or assistance 
in a matter in which the lawyer does not have the skill ordinarily 
required where referral to or consultation or association with 
another lawyer would be impractical. Even in an emergency, 
however, assistance should be limited to that reasonably nec-
essary in the circumstances, for ill-considered action under 
emergency conditions can jeopardize the client's interest. A 
lawyer may accept representation where the requisite level of 
competence can be achieved by reasonable preparation. This 
applies as well to a lawyer who is appointed as counsel for 
an unrepresented person. See also Rule 6.2. 

Thoroughness and Preparation. Competent handling of 
a particular matter includes inquiry into and analysis of the 
factual and legal elements of the problem, and use of methods 
and procedures meeting the standards of competent prac-
titioners. It also includes adequate preparation. The required 
attention and preparation are determined in part by what is 
at stake; major litigation and complex transactions ordinarily 
require more extensive treatment than matters of lesser com-
plexity and consequence. An agreement between the lawyer 
and the client regarding the scope of the representation may 
limit the matters for which the lawyer is responsible. See Rule 
1.2 (c). 

Retaining or Contracting with Other Lawyers. Before 
a lawyer retains or contracts with other lawyers outside the 
lawyer's own firm to provide or assist in the provision of legal 
services to a client, the lawyer should ordinarily obtain 
informed consent from the client and must reasonably believe 
that the other lawyers' services will contribute to the compe-
tent and ethical representation of the client. See also Rules 
1.2 (allocation of authority), 1.4 (communication with client), 
1.5 (b) (scope of representation, basis or rate of fee and 
expenses), 1.5 (e) (fee sharing), 1.6 (confidentiality), and 5.5 
(a) (unauthorized practice of law). Client consent may not be 
necessary when a nonfirm lawyer is hired to perform a discrete 
and limited task and the task does not require the disclosure 
of information protected by Rule 1.6. The reasonableness of 
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RULES OF PROFESSIONAL CONDUCT Rule 1.2 

the decision to retain or contract with other lawyers outside 
the lawyer's own firm will depend upon the circumstances, 
including the education, experience and reputation of the non-
firm lawyers; the nature of the services assigned to the nonfirm 
lawyers; and the legal protections, professional conduct rules, 
and ethical environments of the jurisdictions in which the ser-
vices will be performed, particularly relating to confidential 
information. 

When lawyers from more than one law firm are providing 
legal services to the client on a particular matter, the lawyers 
should consult with each other and the client about the scope 
of their respective representations and the allocation of 
responsibility among them. See Rule 1.2. When making alloca-
tions of responsibility in a matter pending before a tribunal, 
lawyers and parties may have additional obligations that are 
a matter of law beyond the scope of these Rules. 

Maintaining Competence. To maintain the requisite 
knowledge and skill, a lawyer should keep abreast of changes 
in the law and its practice, including the benefits and risks 
associated with relevant technology, engage in continuing 
study and education and comply with all continuing legal edu-
cation requirements to which the lawyer is subject. 

Rule 1.2. Scope of Representation and Allo-
cation of Authority between Client and 
Lawyer 
(Amended June 26, 2006, to take effect Jan. 1, 2007.) 
(a) Subject to subsections (c) and (d), a lawyer 

shall abide by a client's decisions concerning the 
objectives of representation and, as required by 
Rule 1.4, shall consult with the client as to the 
means by which they are to be pursued. A lawyer 
may take such action on behalf of the client as is 
impliedly authorized to carry out the representa-
tion. A lawyer shall abide by a client's decision 
whether to settle a matter. In a criminal case, the 
lawyer shall abide by the client's decision, after 
consultation with the lawyer, as to a plea to be 
entered, whether to waive jury trial and whether 
the client will testify. Subject to revocation by the 
client and to the terms of the contract, a client's 
decision to settle a matter shall be implied where 
the lawyer is retained to represent the client by a 
third party obligated under the terms of a contract 
to provide the client with a defense and indemnity 
for the loss, and the third party elects to settle a 
matter without contribution by the client. 

(b) A lawyer's representation of a client, includ-
ing representation by appointment, does not con-
stitute an endorsement of the client's political, 
economic, social or moral views or activities. 

(c) A lawyer may limit the scope of the represen-
tation if the limitation is reasonable under the cir-
cumstances and the client gives informed con-
sent. Such informed consent shall not be required 
when a client cannot be located despite reason-
able efforts where the lawyer is retained to repre-
sent a client by a third party that is obligated by 
contract to provide the client with a defense. 

(d) A lawyer shall not counsel a client to engage, 
or assist a client, in conduct that the lawyer knows  

is criminal or fraudulent, but a lawyer may (1) 
discuss the legal consequences of any proposed 
course of conduct with a client; (2) counsel or 
assist a client to make a good faith effort to deter-
mine the validity, scope, meaning or application of 
the law; or (3) counsel or assist a client regarding 
conduct expressly permitted by Connecticut law, 
provided that the lawyer counsels the client about 
the legal consequences, under other applicable 
law, of the client's proposed course of conduct. 

(P.B. 1978-1997, Rule 1.2.) (Amended June 26, 2006, to 
take effect Jan. 1, 2007; amended June 29, 2007, to take 
effect Jan. 1, 2008; amended June 13, 2014, to take effect 
Jan. 1, 2015.) 

COMMENTARY: Allocation of Authority between Client 
and Lawyer. Subsection (a) confers upon the client the ulti-
mate authority to determine the purposes to be served by 
legal representation, within the limits imposed by law and the 
lawyer's professional obligations. The decisions specified in 
subsection (a), such as whether to settle a civil matter, must 
also be made by the client. See Rule 1.4 (a) (1) for the lawyer's 
duty to communicate with the client about such decisions. With 
respect to the means by which the client's objectives are to 
be pursued, the lawyer shall consult with the client as required 
by Rule 1.4 (a) (2) and may take such action as is impliedly 
authorized to carry out the representation. 

On occasion, however, a lawyer and a client may disagree 
about the means to be used to accomplish the client's objec-
tives. Clients normally defer to the special knowledge and 
skill of their lawyer with respect to the means to be used to 
accomplish their objectives, particularly with respect to techni-
cal, legal and tactical matters. Conversely, lawyers usually 
defer to the client regarding such questions as the expense 
to be incurred and concern for third persons who might be 
adversely affected. Because of the varied nature of the matters 
about which a lawyer and client might disagree and because 
the actions in question may implicate the interests of a tribunal 
or other persons, this Rule does not prescribe how such dis-
agreements are to be resolved. Other law, however, may be 
applicable and should be consulted by the lawyer. The lawyer 
should also consult with the client and seek a mutually accept-
able resolution of the disagreement. If such efforts are unavail-
ing and the lawyer has a fundamental disagreement with the 
client, the lawyer may withdraw from the representation. See 
Rule 1.16 (b) (4). Conversely, the client may resolve the dis-
agreement by discharging the lawyer. See Rule 1.16 (a) (3). 

At the outset of a representation, the client may authorize 
the lawyer to take specific action on the client's behalf without 
further consultation. Absent a material change in circum-
stances and subject to Rule 1.4, a lawyer may rely on such 
an advance authorization. The client may, however, revoke 
such authority at any time. 

In a case in which the client appears to be suffering dimin-
ished capacity, the lawyer's duty to abide by the client's deci-
sions is to be guided by reference to Rule 1.14. 

Independence from Client's Views or Activities. Legal 
representation should not be denied to people who are unable 
to afford legal services or whose cause is controversial or the 
subject of popular disapproval. By the same token, represent-
ing a client does not constitute approval of the client's views 
or activities. 

Agreements Limiting Scope of Representation. The 
scope of services to be provided by a lawyer may be limited 
by agreement with the client or by the terms under which the 
lawyer's services are made available to the client. For exam-
ple, when a lawyer has been retained by an insurer to represent 
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Rule 3.4 RULES OF PROFESSIONAL CONDUCT 

Rule 3.4. Fairness to Opposing Party and 
Counsel 
A lawyer shall not: 
(1) Unlawfully obstruct another party's access 

to evidence or unlawfully alter, destroy or conceal 
a document or other material having potential evi-
dentiary value. A lawyer shall not counsel or assist 
another person to do any such act; 

(2) Falsify evidence, counsel or assist a witness 
to testify falsely, or offer an inducement to a wit-
ness that is prohibited by law; 

(3) Knowingly disobey an obligation under the 
rules of a tribunal except for an open refusal based 
on an assertion that no valid obligation exists; 

(4) In pretrial procedure, make a frivolous dis-
covery request or fail to make reasonably diligent 
effort to comply with a legally proper discovery 
request by an opposing party; 

(5) In trial, allude to any matter that the lawyer 
does not reasonably believe is relevant or that will 
not be supported by admissible evidence, assert 
personal knowledge of facts in issue except when 
testifying as a witness, or state a personal opinion 
as to the justness of a cause, the credibility of a 
witness, the culpability of a civil litigant or the guilt 
or innocence of an accused; or 

(6) Request a person other than a client to 
refrain from voluntarily giving relevant information 
to another party unless: 

(A) The person is a relative or an employee or 
other agent of a client; and 

(B) The lawyer reasonably believes that the per-
son's interests will not be adversely affected by 
refraining from giving such information. 

(7) Present, participate in presenting, or 
threaten to present criminal charges solely to 
obtain an advantage in a civil matter. 

(P.B. 1978-1997, Rule 3.4.) 
COMMENTARY: The procedure of the adversary system 

contemplates that the evidence in a case is to be marshaled 
competitively by the contending parties. Fair competition in 
the adversary system is secured by prohibitions against 
destruction orconcealment of evidence, improperly influencing 
witnesses, obstructive tactics in discovery procedure, and 
the like. 

Documents and other items of evidence are often essential 
to establish a claim or defense. Subject to evidentiary privi-
leges, the right of an opposing party, including the government, 
to obtain evidence through discovery or subpoena is an 
important procedural right. The exercise of that right can be 
frustrated if relevant material is altered, concealed or 
destroyed. Applicable law in many jurisdictions makes it an 
offense to destroy material for the purpose of impairing its 
availability in a pending proceeding or one whose commence-
ment can be foreseen. Falsifying evidence is also generally a 
criminal offense. Subdivision (1) applies to evidentiary material 
generally, including computerized information. Applicable law 
may permit a lawyer to take temporary possession of physical 
evidence of client crimes for the purpose of conducting a 
limited examination that will not alter or destroy material char-
acteristics of the evidence. In such a case, applicable law may  

require the lawyer to turn the evidence over to the police or 
other prosecuting authority, depending on the circumstances. 

With regard to subdivision (2), it is not improper to pay a 
witness' expenses or to compensate an expert witness on 
terms permitted by law. The common law rule in most jurisdic-
tions is that it is improper to pay an occurrence witness any 
fee for testifying and that it is improper to pay an expert witness 
a contingent fee. 

Subdivision (6) permits a lawyer to advise employees of a 
client to refrain from giving information to another party, for 
the employees may identify their interests with those of the 
client. See also Rule 4.2. 

Rule 3.5. Impartiality and Decorum 
(Amended June 26, 2006, to take effect Jan. 1, 2007.) 
A lawyer shall not: 
(1) Seek to influence a judge, juror, prospective 

juror or other official by means prohibited by law; 
(2) Communicate ex parte with such a person 

during the proceeding unless authorized to do so 
by law or court order; 

(3) Communicate with a juror or prospective 
juror after discharge of the jury if: 

(a) the communication is prohibited by law or 
court order; 

(b) the juror has made known to the lawyer a 
desire not to communicate; or 

(c) the communication involves misrepresenta-
tion, coercion, duress or harassment; or 

(4) Engage in conduct intended to disrupt a 
tribunal or ancillary proceedings such as deposi-
tions and mediations. 

(P.B. 1978-1997, Rule 3.5.) (Amended June 26, 2006, to 
take effect Jan. 1, 2007; amended June 29, 2007, to take 
effect Jan. 1, 2008.) 

COMMENTARY: Many forms of improper influence upon 
a tribunal are proscribed by criminal law. Others are specified 
in the ABA Model Code of Judicial Conduct, with which an 
advocate should be familiar. A lawyer is required to avoid 
contributing to a violation of such provisions. 

During a proceeding a lawyer may not communicate ex 
parte with persons serving in an official capacity in the proceed-
ing, such as judges, masters or jurors, unless authorized to 
do so by law or court order. 

A lawyer may on occasion want to communicate with a 
juror or prospective juror after the jury has been discharged. 
The lawyer may do so unless the communication is prohibited 
by law or a court order but must respect the desire of the juror 
not to talk with the lawyer. The lawyer may not engage in 
improper conduct during the communication. 

The advocate's function is to present evidence and argu-
ment so that the cause may be decided according to law. 
Refraining from abusive or obstreperous conduct is a corollary 
of the advocate's right to speak on behalf of litigants. A lawyer 
may stand firm against abuse by a judge but should avoid 
reciprocation; the judge's default is no justification for similar 
dereliction by an advocate. An advocate can present the 
cause, protect the record for subsequent review and preserve 
professional integrity by patient firmness no less effectively 
than by belligerence or theatrics. 

Rule 3.6. Trial Publicity 
(a) A lawyer who is participating or has partici-

pated in the investigation or litigation of a matter 
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Rule 3.7 RULES OF PROFESSIONAL CONDUCT 

(2) The testimony relates to the nature and 
value of legal services rendered in the case; or 

(3) Disqualification of the lawyer would work 
substantial hardship on the client. 

(b) A lawyer may act as advocate in a trial in 
which another lawyer in the lawyer's firm is likely 
to be called as a witness unless precluded from 
doing so by Rule 1.7 or Rule 1.9. 

(P.B. 1978-1997, Rule 3.7.) (Amended June 26, 2006, to 
take effect Jan. 1, 2007.) 

COMMENTARY: Combining the roles of advocate and wit-
ness can prejudice the tribunal and the opposing party and can 
also involve a conflict of interest between the lawyer and client. 

Advocate-Witness Rule. The tribunal has proper objection 
when the trier of fact may be confused or misled by a lawyer 
serving as both advocate and witness. The opposing party has 
proper objection where the combination of roles may prejudice 
that party's rights in the litigation. A witness is required to 
testify on the basis of personal knowledge, while an advocate 
is expected to explain and comment on evidence given by 
others. It may not be clear whether a statement by an advo-
cate-witness should be taken as proof or as an analysis of 
the proof. 

To protect the tribunal, subsection (a) prohibits a lawyer 
from simultaneously serving as advocate and necessary wit-
ness except in those circumstances specified in subsections 
(a) (1) through (a) (3). Subsection (a) (1) recognizes that if 
the testimony will be uncontested, the ambiguities in the dual 
role are purely theoretical. Subsection (a) (2) recognizes that 
where the testimony concerns the extent and value of legal 
services rendered in the action in which the testimony is 
offered, permitting the lawyers to testify avoids the need for 
a second trial with new counsel to resolve that issue. Moreover, 
in such a situation the judge has firsthand knowledge of the 
matter in issue; hence, there is less dependence on the adver-
sary process to test the credibility of the testimony. 

Apart from these two exceptions, subsection (a) (3) recog-
nizes that a balancing is required between the interests of the 
client and those of the tribunal and the opposing party. Whether 
the tribunal is likely to be misled or the opposing party is likely 
to suffer prejudice depends on the nature of the case, the 
importance and probable tenor of the lawyer's testimony, and 
the probability that the lawyer's testimony will conflict with that 
of other witnesses. Even if there is risk of such prejudice, in 
determining whether the lawyer should be disqualified, due 
regard must be given to the effect of disqualification on the 
lawyer's client. It is relevant that one or both parties could 
reasonably foresee that the lawyer would probably be a wit-
ness. The conflict of interest principles stated in Rules 1.7, 
1.9 and 1.10 have no application to this aspect of the problem. 

Because the tribunal is not likely to be misled when a lawyer 
acts as advocate in a trial in which another lawyer in the 
lawyer's firm will testify as a necessary witness, subsection 
(b) permits the lawyer to do so except in situations involving 
a conflict of interest. 

Conflict of Interest. In determining if it is permissible to 
act as advocate in a trial in which the lawyer will be a necessary 
witness, the lawyer must also consider that the dual role may 
give rise to a conflict of interest that will require compliance 
with Rules 1.7 or 1.9. For example, if there is likely to be 
substantial conflict between the testimony of the client and 
that of the lawyer, the representation involves a conflict of 
interest that requires compliance with Rule 1.7. This would 
be true even though the lawyer might not be prohibited by 
subsection (a) from simultaneously serving as advocate and 
witness because the lawyer's disqualification would work a  

substantial hardship on the client. Similarly, a lawyer who 
might be permitted to simultaneously serve as an advocate 
and a witness by subsection (a) (3) might be precluded from 
doing so by Rule 1.9. The problem can arise whether the 
lawyer is called as a witness on behalf of the client or is called 
by the opposing party. Determining whether or not such a 
conflict exists is primarily the responsibility of the lawyer 
involved. If there is a conflict of interest, the lawyer must secure 
the client's informed consent, confirmed in writing. In some 
cases, the lawyer will be precluded from seeking the client's 
consent. See Rule 1.7. See Rule 1.0 (c) for the definition of 
"confirmed in writing" and Rule 1.0 (f) for the definition of 
"informed consent." 

Subsection (b) provides that a lawyer is not disqualified 
from serving as an advocate because a lawyer with whom the 
lawyer is associated in a firm is precluded from doing so by 
subsection (a). If, however, the testifying lawyer would also 
be disqualified by Rule 1.7 or Rule 1.9 from representing the 
client in the matter, other lawyers in the firm will be precluded 
from representing the client by Rule 1.10 unless the client 
gives informed consent under the conditions stated in Rule 1.7. 

Rule 3.8. Special Responsibilities of a Pros- 
ecutor 
The prosecutor in a criminal case shall: 
(1) Refrain from prosecuting a charge that the 

prosecutor knows is not supported by probable 
cause; 

(2) Make reasonable efforts to assure that the 
accused has been advised of the right to, and the 
procedure for obtaining, counsel and has been 
given reasonable opportunity to obtain counsel; 

(3) Not seek to obtain from an unrepresented 
accused a waiver of important pretrial rights, such 
as the right to a preliminary hearing; 

(4) Make timely disclosure to the defense of all 
evidence or information known to the prosecutor 
that tends to negate the guilt of the accused or 
mitigates the offense, and, in connection with sen-
tencing, disclose to the defense and to the tribunal 
all unprivileged mitigating information known to 
the prosecutor, except when the prosecutor is 
relieved of this responsibility by a protective order 
of the tribunal; and 

(5) Exercise reasonable care to prevent investi-
gators, law enforcement personnel, employees 
or other persons assisting or associated with the 
prosecutor in a criminal case from making an 
extrajudicial statement that the prosecutor would 
be prohibited from making under Rule 3.6. 

(6) When a prosecutor knows of new and credi-
ble evidence creating a reasonable probability 
that a convicted defendant did not commit an 
offense of which the defendant was convicted, the 
prosecutor shall, unless a court authorizes delay: 

(A) if the conviction was obtained outside the 
prosecutor's jurisdiction, promptly disclose that 
evidence to a court and an appropriate author-
ity, and 

(B) if the conviction was obtained in the prose-
cutor's jurisdiction, promptly disclose that evi-
dence to the defendant, and a court and an 
appropriate authority. 

(P.B. 1978-1997, Rule 3.8.) (Amended June 13, 2014, to 
take effect Jan. 1, 2015.) 
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COMMENTARY: A prosecutor has the responsibility of a 
minister of justice and not simply that of an advocate. This 
responsibility carries with it specific obligations to see that 
the defendant is accorded procedural justice and that guilt is 
decided upon the basis of sufficient evidence. Precisely how 
far the prosecutor is required to go in this direction is a matter of 
debate and varies in different jurisdictions. Many jurisdictions 
have adopted the ABA Standards of Criminal Justice Relating 
to the Prosecution Function, which in turn are the product of 
prolonged and careful deliberation by lawyers experienced in 
both criminal prosecution and defense. See also Rule 3.3 
(d), governing ex parte proceedings, among which grand jury 
proceedings are included. Applicable law may require other 
measures by the prosecutor and knowing disregard of those 
obligations or a systematic abuse of prosecutorial discretion 
could constitute a violation of Rule 8.4. 

Subdivision (3) does not apply to an accused appearing as 
a self-represented party with the approval of the tribunal. Nor 
does it forbid the lawful questioning of a suspect who has 
knowingly waived the rights to counsel and silence. 

The exception in subdivision (4) recognizes that a prosecu-
tor may seek an appropriate protective order from the tribunal 
if disclosure of information to the defense could result in sub-
stantial harm to an individual or to the public interest. 

When a prosecutor knows of new and credible evidence 
creating a reasonable probability that a person outside the 
prosecutor's jurisdiction was convicted of a crime that the 
person did not commit, subdivision (6) requires prompt disclo-
sure to a court and other appropriate authority, such as the 
Office of the Chief Public Defender, the Office of the Federal 
Defender or the chief prosecutor of the jurisdiction where the 
conviction occurred. When disclosure is made to the chief 
prosecutor of the jurisdiction, that prosecutor must then inde-
pendently evaluate his or her own ethical obligations under 
this Rule with respect to the evidence. If the conviction was 
obtained in the prosecutor's jurisdiction, subdivision (6) 
requires the prosecutor to promptly disclose the evidence to 
the defendant and a court and other appropriate authority, 
such as the Office of the Chief Public Defender or the Office 
of the Federal Defender. Disclosure to a court shall be by 
written notice to the presiding judge of the jurisdiction in which 
the conviction was obtained, or, where the conviction was in 
federal court, to the chief United States District Court Judge. 
Consistent with the objectives of Rules 4.2 and 4.3, disclosure 
to a represented defendant must be made through the defend-
ant's counsel. If a defendant is not represented, or if the pros-
ecutor cannot determine if a defendant is represented, disclo-
sure to the Office of the Chief Public Defender or the Office 
of the Federal Defender shall satisfy the requirement of notice 
to the defendant. The prosecutor may seek to delay disclosure 
by means of a protective order or other appropriate measure 
to protect the safety of a witness, to secure the integrity of an 
ongoing investigation, or other similar purpose. Knowledge 
denotes the actual knowledge of the prosecutor who is 
determining the scope of his or her own ethical duty to act. A 
"reasonable probability that the defendant did not commit an 
offense of which the defendant was convicted" is "a probability 
sufficient to undermine confidence in the outcome," as articu-
lated in Brady v. Maryland, 373 U.S. 83, 87, 83 S. Ct. 1194, 
10 L. Ed. 2d 215 (1963), and Strickland v. Washington, 466 
U.S. 668, 694, 105 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). The 
decision by a prosecutor to disclose information to a defendant 
or an appropriate authority shall not be deemed a concession 
that, and shall not ethically foreclose the prosecutor from con-
testing before a factfinder or an appellate tribunal that, the 
evidence is new or credible or that it creates a reasonable 
probability that the defendant did not commit the offense. 

A prosecutor's independent judgment, made in good faith, 
that the new evidence is not of such nature as to trigger the  

obligations of subdivision (6), though subsequently determined 
to have been erroneous, does not constitute a violation of 
this Rule. 

Rule 3.9. Advocate in Nonadjudicative Pro-
ceedings 
A lawyer representing a client before a leg-

islative body or administrative agency in a nonad-
judicative proceeding shall disclose that the 
appearance is in a representative capacity and 
shall conform to the provisions of Rules 3.3 (a) 
through (c), 3.4 (1) through (3), and 3.5. 

(P.B. 1978-1997, Rule 3.9.) (Amended June 26, 2006, to 
take effect Jan. 1, 2007.) 

COMMENTARY: In representation before bodies such as 
legislatures, municipal councils, and executive and administra-
tive agencies acting in a rule-making or policy-making capac-
ity, lawyers present facts, formulate issues and advance 
argument in the matters under consideration. The decision-
making body, like a court, should be able to rely on the integrity 
of the submissions made to it. A lawyer appearing before 
such a body must deal with it honestly and in conformity with 
applicable rules of procedure. See Rules 3.3 (a) through (c), 
3.4 (a) through (c) and 3.5. 

Lawyers have no exclusive right to appear before nonadju-
dicative bodies, as they do before a court. The requirements 
of this Rule therefore may subject lawyers to regulations inap-
plicable to advocates who are not lawyers. However, legisla-
tures and administrative agencies have a right to expect 
lawyers to deal with them as they deal with courts. 

This Rule only applies when a lawyer represents a client 
in connection with an official hearing or meeting of a govern-
mental agency or a legislative body to which the lawyer or the 
lawyer's client is presenting evidence or argument. It does not 
apply to representation of a client in a negotiation or other 
bilateral transaction with a governmental agency or in connec-
tion with an application for a license or other privilege or the 
client's compliance with generally applicable reporting require-
ments, such as the filing of income tax returns. Nor does it 
apply to the representation of a client in connection with an 
investigation or examination of the client's affairs conducted 
by government investigators or examiners. Representation in 
such matters is governed by Rules 4.1 through 4.4. 

TRANSACTIONS WITH PERSONS 
OTHER THAN CLIENTS 

Rule 4.1. Truthfulness in Statements to 
Others 
In the course of representing a client a lawyer 

shall not knowingly: 
(1) Make a false statement of material fact or 

law to a third person; or 
(2) Fail to disclose a material fact when disclo-

sure is necessary to avoid assisting a criminal or 
fraudulent act by a client, unless disclosure is 
prohibited by Rule 1.6. 

(P.B. 1978-1997, Rule 4.1.) (Amended June 26, 2006, to 
take effect Jan. 1, 2007.) 

COMMENTARY: Misrepresentation. A lawyer is required 
to be truthful when dealing with others on a client's behalf, 
but generally has no affirmative duty to inform an opposing 
party of relevant facts. A misrepresentation can occur if the 
lawyer incorporates or affirms a statement of another person 
that the lawyer knows is false. Misrepresentations can also 
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